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RECOMVENDED ORDER

Pursuant to witten Notice, the D vision of Administrative Hearings, by its
duly designated Hearing O ficer, Daniel Manry, held a formal hearing in the
above-styl ed case on January 30, 1990, in Stuart, Florida.
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STATEMENT OF THE | SSUES

Thi s proceedi ng concerns an Intent to Issue a dredge and fill permt given
by the Departnment of Environnental Regulation ("DER') to Respondent, Edmund
Burke ("Burke"), for construction of a retaining wall and wooden pil e-supported
bridge crossing a portion of the South Fork of the St. Lucie River in Martin
County, Florida. The ultimate issues for determ nation are whether Petitioner
has standing to chall enge the proposed DER action, and if so, whether the
proposed agency action conplies with the requirenments of Sections 403.91 through
403.938, Florida Statutes, and applicable rules.

PRELI M NARY STATEMENT

The Intent to Issue given by DER to Respondent, Burke, was dated April 28,
1989. Petitioner filed a Petition for Formal Adm nistrative Hearing on Intent



to Issue Permt on May 11, 1989 ("Petition"). The matter was transferred to the
Di vision of Administrative Hearings for assignment of a hearing officer on My
23, 1989. The matter was set for formal hearing on January 30, 1990, by Notice
of Hearing issued on Cctober 31, 1989, and transferred to the undersigned on
January 29, 1990. The formal hearing was conducted on January 30, 1990.

Respondent, Burke, presented the testinony of two expert w tnesses.
Charl es Cangi anelli, Consultant, Associated Marine Consultants, was accepted as
an expert in marine contracting and DER dredge and fill permitting. M chael
Cor al ski, Environnental Specialist, DER was accepted as an expert in dredge and
fill permtting, wetland resources, and DER wetl and jurisdiction. Respondent,
DER, also presented testinmony by M. Coral ski. Respondents introduced DER
Exhibits 1, 2a, 3-5, 6B and 7 which were adnmitted into evidence.

Petitioner presented the testinony of five witnesses. In addition to the
testinmony of M. Cangianelli and M. GCoral ski, Petitioner presented the
testimony of: Conm ssioner Mary Dawson, Martin County Comm ssioner; Bob
Ni chol as; and WlliamBurr. M. Burr testified in his capacity as a
representative of the Martin County Audubon Society.

Petitioner presented 26 exhibits to be admtted in evidence. Petitioner's
Exhi bits 1-19, 24 and 25 were admtted in evidence at the formal hearing.
Ruling was reserved on Petitioner's Exhibits 20, 22, and 26 for disposition in
this Recommended Order. Petitioner's Exhibit 21 was not admitted into evidence.
Petitioner's Exhibit 23 was withdrawn. Petitioner was instructed to file a
nmotion for leave to file a late-filed exhibit which was not identified by
Petitioner at the formal hearing. The notion was not tinely filed. Ruling on
Respondent, Burke's, ore tenus Motion to Disnmiss was reserved for disposition in
t hi s Reconmended Order.

Several post-hearing docunents were filed by the parties. Petitioner filed
its Response to Request, concerning its unidentified late filed exhibit, on
February 1, 1990. Respondent, Burke, filed a Mdtion to Strike Response to
Request on February 6, 1990. Respondent, DER filed its Mdtion to Strike
Petitioner's Exhibit 26 concerning a proposed Martin County Conprehensive Pl an
on February 2, 1990. Respondent, Burke, filed its Mdtion for Attorneys Fees and
Costs on February 22, 1990. The post-hearing docunents filed by the parties are
di sposed of in this Recormended Order.

The transcript of the hearing was filed on February 13, 1990. Proposed
findings of facts and conclusions of law were tinely filed by Petitioner on
February 21, 1990. On the same date, Petitioner filed its O osing Statenent,
Proposed Recommended Order, Menorandum of Law Admi ssi bl e Evi dence, Menorandum of
Law concerni ng Respondent, Burke's, Mtion to Strike, Menorandum of Law
regardi ng standing, and its Menorandum on Board of Trustees of the Internal
| mprovenent Trust Fund of the State of FL v. Barnett (13 FLW 2590) (sic).

Separ ate Proposed Recommended Orders were filed by Respondent, Burke, on
February 22, 1990, and by Respondent, DER, on February 21, 1990. The parties’
proposed findings of facts are addressed in the Appendi x to this Recommended
O der.

FI NDI NGS OF FACT

1. Respondent, Ednund Burke, on January 15, 1988, filed with the
Department of Environnmental Regulation ("DER') application nunber 431441608 for
a permt to construct a permanent, pile supported, wooden bridge approxi mately
80 feet long and 10 feet wi de connecting the mainland with an island in the



South Fork of the St. Lucie River in Martin County, Florida. The bridge was to
span a 50 foot canal or creek ("channel") in the River. One of two retaining
wal s was to be located on the mainl and peninsula. The other retaining wall was
to be located on the island (the "initial project").

2. Between January 15, 1988, and April 28, 1989, the initial project was
nodi fi ed by Respondent, Burke, to satisfy DER concerns over potential inpacts,
i ncl udi ng secondary inpacts, relevant to the application. The width of the
bri dge was reduced from 10 feet to 6 feet. The retaining wall initially planned
at the point where the bridge intersects the island was elinm nated. The
retaining wall on the mainland side of the bridge was rel ocated above nean high
water. Sixty feet of the proposed bridge runs fromnean high water to nean high
water. An additional 10 feet on each end of the bridge is |ocated above nean
hi gh water. The project renmained a permanent, pile supported, wooden bridge
(the "nodified project").

3. The Intent to Issue, dated April 28, 1989, indicated that the
nodi fications required by DER had been nade, that the nodifications satisfied
DER concerns relevant to the initial project, and that DER intended to i ssue a
permt for construction of the nodified project. The elimnation of the
retaining wall obviated any necessity for backfill on the island. The reduction
inthe width of the bridge virtually elimnated the secondary inpacts on the
surroundi ng habitat, resulted in | ess shading of the water, and precl uded
vehicular traffic over the bridge.

4. The final nodification that was "necessary in order for [DER] to
approve this application" was the reduction in the width of the bridge from 10
feet to 6 feet. Petitioner's Exhibit 17. DER s requirenent for this fina
nodi ficati on was communicated to M. Cangianelli in a tel ephone conversation on
April 6, 1989 (Petitioner's Exhibit 18), and nmenorialized in a letter to
Respondent, Burke, on April 14, 1989 (Petitioner's Exhibit 17). The fina
nodi fication was made, and the Intent to Issue was witten on April 28, 1989.

Petitioner's Case.

5. Property commonly known as Harbor Estates is adjacent to the site of
the nodified project. A constructed harbor and contiguous park are |ocated
wi thin the boundaries of Harbor Estates. Both are used by residents of Harbor
Estates and both are proximate to the site of the nodified project. The harbor
entrance and site of the nodified project are |ocated on opposite sides of a
peni nsul a approxi mately 40 feet wi de and approximately 125 feet |ong.

6. Boats operated by residents of Harbor Estates that can navi gate under
the nodified project need only travel the length of the peninsula, a distance of
approxi mately 125 feet through the channel, in order to reach the harbor
entrance. Boats operated by residents of Harbor Estates that cannot navigate
under the proposed bridge nust travel around the island, a distance of
approxi mately 1800 feet in the main body of the St. Lucie River, in order to
reach the harbor entrance. However, Petitioner presented no evidence that prior
to the construction of the bridge the channel was navi gabl e by boats not capable
of passing under the bridge after the bridge was conpl et ed.

7. Petitioner, Harbor Estates Associates, Inc., submtted no evidence to
show facts necessary to sustain the pleadings in the Petition concerning the
i nadequacy of nodifications required by DER O Petitioner's 26 exhibits,
Exhi bits 1-19, 24 and 25 were relevant to the initial project but were not
material to clainms in the Petition concerning the i nadequacy of the



nodi fications required by DER  Petitioner's Exhibit 20 was cunul ati ve of DER s
Exhi bit 6B. Petitioner's Exhibits 22 and 26, respectively, concern a 1980
bridge pernmit and a Proposed Conprehensive G owh Managenent Plan for Martin
County, Florida.

8. Petitioner offered no expert testinony in support of the pleadings in
the Petition including assertions that: the nodified project will have a direct
adverse inpact upon water quality and the welfare or property of others; the
channel is navigable by deep-draft notor vessels; the nodified project wll
result in shoaling that will have to be corrected at the expense of Harbor
Estates; the nodified project will result in prohibited destruction of
mangroves; or that the nodified project will cause any of the other specific
adverse effects described in the Petition

9. The testinony of fact witnesses called by Petitioner was not materi al
to Petitioner's clains that nodifications required by DER were inadequate. The
testimony of Bob Nicholas was relevant to allegations of prior violations but
was not dispositive of any issue concerning the adequacy of nodifications
required by DER. The testinony of WIlliamBurr was admtted as rebutta
testinmony relevant to precedents in the general area of the nodified project but
failed to address the adequacy of nodifications required by DER

10. Petitioner consistently denonstrated a | ack of know edge of the
applicable law, the proper scope of the formal hearing, and the distinction
bet ween argunent and evidence. Petitioner repeatedly attenpted to establish
violations of laws not relevant to the proceeding including | ocal |aws and ot her
environnental laws. Petitioner attenpted to establish issues by arguing with
Wi t nesses during direct and cross exani nation, and by repeatedl y naki ng unsworn
ore tenus representations of fact.

11. There was a conpl ete absence of a justiciable issue of either |aw or
fact in this proceedi ng because Petitioner failed to show facts necessary to
sustain the pleadings. Petitioner presented no evidence refuting Respondent,
Burke's, showi ng that the nodifications required by DER were adequate to assure
water quality and the public health, safety, or welfare, or the property of
others. Evidence presented by Petitioner was not material to the issue of
whet her the nodifications required by DER were adequate for the purposes of the
| aw applicable to this proceeding. Therefore, Petitioner participated in this
proceeding for a frivolous purpose, primarily to cause unnecessary delay, or to
needl essly increase the cost of |icensing or approval of the proposed activity.

Respondent s’ Case.

12. The island to be accessed by the nodified project is approximtely 2.5
acres in area and contains nostly wetland. The island is approxi mately 900 feet
long. The portion of the island that is beyond DER permt jurisdiction is |ess
than 200 feet long and |l ess than 50 feet w de.

13. The site of the nodified project is located in Class Il waters.
Respondent, Burke, provided adequate assurances that portions of the nodified
proj ect not extending over open water will be constructed upon property owned by
him The single retaining wall to be constructed at the southeastern termn nus
of the nodified project will be constructed | andward of DER jurisdiction

14. The nodified project permts neither the installation of water or
el ectrical conduits to the island nor any excavation, filling, or construction



on the island. Respondent, Burke, must provide notification to DER before any
such activity is begun

15. The bridge will accommodate no vehicular traffic |larger or heavier than
a golf cart. GColf cart access is necessary in order to accommpdate a physica
disability of Respondent, Burke.

16. The nodified project enploys adequate nethods to control turbidity,
[imt mangrove alteration on the island, and limt potential collisions with
manat ees. Vegetation, including mangroves, will not be renmpoved. |ncidental
selective trimm ng of vegetation will be allowed to create access to the island.
The single retaining wall to be constructed on the mainland will be |ocated
| andward of mangroves. Turbidity curtains will be used during construction to
m nimze short termwater quality inpacts. The nodified project requires
turbidity screens to be installed if there is any indication of sedinentation
No mechani cal equi prent will be | ocated on the island during construction. No
boats will be noored at the site of the nodified project.

17. The nodified project will cause no significant downstream shoal i ng or
silting. The site of the nodified project is |ocated approximately 15 feet from
an existing fishing platform No significant shoaling has been associated with
that platform The inpacts associated with the nodified project are simlar to
the inpacts associated with single famly docks in the area. No significant
shoal i ng has been associated with such docks.

18. The nodified project is not a navigational hazard. The elevation is
sufficient to acconmpdate small boats, canoes, and row boats. Reflective
devices are required to alert night boat traffic of its presence. There is
adequat e cl earance under the bridge to prevent obstruction

19. DeER reviewed all applicable rules and criteria in considering the
nodi fied project. The nodified project will have no adverse effect upon public
heal th, safety or welfare, or the property of others. The nodified project wll
not adversely inpact the conservation of fish, wildlife, or their habitats. The
nodi fied project will not adversely affect navigation, the flow of water, or
cause harnful erosion or shoaling. The nodified project will not adversely
i npact fishing value or marine productivity in the area. The nodified project
wi || have no adverse inpact upon recreational values in the vicinity.

20. The nodified project was reviewed in a nmanner that is customary for
simlar projects reviewed by DER. It is common practice for DER enpl oyees, as
they did in this case, to rely upon opinions of other DER professionals in
formulating an intent to issue. Oher projects within DER jurisdiction in the
general geographic area of the nodified project and within the same region were
considered in DER s review process. Oher docks and mari nas have been
constructed and are proposed for construction within the South Fork of the St
Lucie River. Bridges including pedestrian bridges have been and are proposed to
be constructed in Martin County. DER did not require a hydrographic study
because the nodified project was considered a m nor project.

21. DER review took into account the intended future use of the island
property and DER s past experience with Respondent, Burke. As part of its
review, DER reviewed a conceptual bridge to a single famly residence on the
i sl and which would not require any fill or construction of retaining walls. In
addi ti on, DER considered previous violations on the island under Florida
Adm ni strative Code Rules 17-4.070, 17-4.160, and 17-4.530 in connection with an
earlier permt that expired before the initial project was begun



22. Respondent, Burke, provided reasonable assurances that he is the owner
of the site of the proposed project. Respondent, Burke, signed DER s property
ownership affidavit and submitted a survey. DER s Intent to Issue does not
aut horize any construction in any area within the jurisdiction of DER other than
the nodified project.

23. The Intent to Issue constitutes conpliance with state water quality
standards. DER has not received any requests for a jurisdictional determ nation
in the general geographic area of the nodified project. No enforcenment action
has been initiated by DER or at the request of a third party agai nst Respondent,
Burke, for alleged violations of DER rules.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has jurisdiction over this
proceedi ng. The parties were duly noticed for the formal hearing.

25. Respondent, Burke's, ore tenus nmotion to dismss for |ack of standing,
whi ch was made at the conclusion of the formal hearing, is denied. The issue of
Petitioner's standing was initially established in paragraphs one and five of
the Petition as an issue for determnation in the formal hearing. However,
par agraphs 6(g) and (h) of the Order entered on Cctober 27, 1989, in this
proceeding required the parties to file a prehearing statenment containing a
conci se statenent of those issues of fact and | aw which renained to be
litigated. Neither the Prehearing Stipulation filed by Petitioner nor the Joint
Prehearing Stipulation filed by Respondents included in the issues of fact and
law to be determ ned at the formal hearing any factual or |egal issues
concerni ng standing. Respondent, Burke, then attenpted to resurrect the issue
of standing at the conclusion of the formal hearing. Respondent, Burke's,
assertion of |lack of standing "cones too late.” City of Destin v. Departnent of
Transportation, 541 So.2d 123, 127 (Fla. 1st DCA 1989); Yachting Arcade, Inc. v.
Ri verwal k Condom ni um Assoc. Inc., 500 So.2d 202 (Fla. 1st DCA 1986).

26. The burden of proving entitlenment to a permt is on Respondent, Burke.
J.WC. Inc. v. Department of Transportation, 396 So.2d 778 (Fla. 1st DCA 1981).

27. Respondent, Burke, has provided reasonabl e assurances that the
nodi fied project will not violate water quality standards or criteria related to
Cass Il waters within the neaning of Section 403.918(1), Florida Statutes, and
Florida Admi nistrative Code Rule 17-312.080(1). Turbidity controls will be
requi red during construction, and the narrow wi dth of the bridge precludes
vehi cul ar runoff.

28. Respondent, Burke, has provided reasonabl e assurances that the
nodi fied project is not contrary to the public interest within the nmeaning of
Section 403.918(2), Florida Statutes, and Florida Adm nistrative Code Rule 17-
312.080(2).

29. Petitioner's concerns related to other | aws and | ocal government
requi renents are not relevant to this proceeding. DER s determination in this
proceedi ng does not insulate the applicant fromjurisdictional and permtting
requi renents of other state or |ocal agencies. Gove Isle, Ltd. v. Bayshore
Honeowners' Association, Inc., 418 So.2d 1046, 1048 (Fla. 1st DCA 1982);

Pet erson v. Departnent of Conmunity Affairs, 386 So.2d 879 (Fla. 1st DCA 1980).



30. DER s Mdtion to Strike Petitioner's Exhibit 26 concerning a proposed
Martin County Conprehensive Plan is granted. DER is neither required, nor
aut hori zed, to obtain assurances that the nodified project will conply with
county ordi nances or |ocal zoning. Board of Trustees of the Interna
| mprovenent Trust Fund v. Barnett, 533 So 2d 1202 (Fla. 3d DCA 1988); Counci
for the Lower Keys v. Charley Toppino & Sons, Inc., 429 So 2d 67 (Fla. 3d DCA
1983).

31. Petitioner is not entitled to petition DER for a Jurisdictiona
Decl aratory Statenment pursuant to Section 403.914, Florida Statutes, or Florida
Admi ni strative Code Rule 17-312.040, solely on the grounds that Petitioner is an
adj acent property owner. Based on the evidence of record, DER is not required
to issue a Jurisdictional Declaratory Statenent to Petitioner pursuant to
Section 403.914 or Florida Adm nistrative Code Rule 17-312.040.

32. Failure to require a hydrographic study in this proceedi ng did not
violate DER rules. Florida Adm nistrative Code Rule 17-312.060(5)(a) provides
that additional information including hydrographic study or hydrol ogi ca
eval uati on may be requested of an applicant pursuant to Section 403. 0876,
Florida Statutes. The applicable rule, however, does not mandate such a study
or eval uati on.

33. DER did not violate its rules by giving Petitioner an Intent to |Issue
i f Respondent, Burke, had previously violated the requirenents in Florida
Adm ni strative Code Rules 17-4.070, 17-4.160, and 17-4.530 in connection with an
earlier permt. Alegations of illegal activity are not relevant to a permtting
procedure. Board of Trustees of the Internal Inprovenment Trust Fund v. Barnett,
533 So 2d 1202 (Fla. 3d DCA 1988); Council for the Lower Keys v. Charley
Toppi no & Sons, Inc., 429 So 2d 67 (Fla. 3d DCA 1983). Respondent, Burke's,
Motion to Strike is granted. Petitioner's Exhibit 22 is not admtted in
evi dence.

34. DER has obtai ned adequate information and has proposed adequate
conditions to address possible secondary inpacts associated with the nodified
project. DER is not required to have actual applications submtted for al
possi bl e activities to eval uate secondary and cumul ative inpacts. DER can issue
a permt for a portion of a total activity.

35. The undersigned has no jurisdiction to determ ne property rights
between private parties in this proceeding. Dwnal & lona Pettingill v. State,
Depart ment of Environnent al
Regul ati on, No. 82-294, 4 FALR 1912-A, 1915-A (Final Order; Septenber 6, 1982).
Petitioner's Exhibit 20, consisting of a nmap depicting Petitioner's alleged
easenment, is not admtted in evidence.

36. Respondent, Burke's, Mdtion for Attorneys Fees is granted. Section
120.59(6), Florida Statues, provides in relevant part that a prevailing party
may recover reasonable attorneys fees froma nonprevailing adverse party who has
participated in any proceedi ng pursuant to Section 120.57(1) for an inproper
pur pose.

37. Subsection 120.59(6)(e) in relevant part defines both a "nonprevailing
adverse party" and an "inproper purpose.” Petitioner is a nonprevailing adverse
party because it failed to substantially change the outcone of the proposed or
final agency action which is the subject of this proceeding. Participationin a
proceeding is for an inproper purpose if it is primarily either for a frivol ous



pur pose, to cause unnecessary delay, or to needlessly increase the cost of
licensing or securing the approval of an activity.

38. Participation in a proceeding is frivol ous whenever a finding is nade
that there is a conplete absence of a justiciable issue of either |aw or fact.
VWhitten v. Progressive Casualty Insurance, Co., 410 So.2d 501, 505 (Fla. 1982);
Allen v. Estate of Dutton, 384 So.2d 171 (Fla. 5th DCA 1980). The Florida
Supreme Court stated in Whitten that the purpose of awarding attorney's fees is
to:

...di scourage basel ess clains, stonewall defenses

and sham appeal s...by placing a price tag through
attorney's fees awards on | osing parties who engage
in these activities. Such frivolous litigation
constitutes a reckless waste of judicial resources

as well as the tine and noney of prevailing litigants.

39. In determning whether a claimis baseless, courts |look to the
evi dence presented by the nonprevailing adverse party and that party's conduct
during the proceeding. When the nonprevailing adverse party fails to cal
witnesses in that party's own behalf, nomnally attenpts to create an i ssue by
cross-exam ning witnesses for the opposing party, or otherwise fails to show
facts needed to sustain the pleadings, courts have found the purpose to be
basel ess and frivolous. Hernandez v. Leiva, 391 So.2d 292 (Fla. 3d DCA 1980);
Kisling v. Wolridge, 397 So.2d 747, 748 (Fla. 5th DCA 1981); Wite v. The
Mont ebel | o Cor poration, 397 So.2d 326 (Fla. 5th DCA 1981).

40. \When the foregoing standard is applied to this proceeding, it is
concl uded that Petitioner participated in this proceeding for an inproper
purpose within the nmeaning of Section 120.69(6). Petitioner participated in
this proceeding primarily for a frivol ous purpose because there was a conpl ete
absence of a justiciable issue of law or fact. Petitioner failed to show facts
necessary to sustain the pleadings in this proceedi ng. Al though Petitioner
called witnesses in its own behalf, the testinony of those w tnesses was not
material to Petitioner's pleadings concerning the alleged i nadequacy of the
nodi fi cati ons
required by DER. Further, Petitioner participated in this proceeding primarily
to cause unnecessary delay and to increase the cost of securing approval of the
nodi fi ed project.

41. In reaching this conclusion, the undersigned has consi dered the
evi dence presented by Petitioner, Petitioner's conduct during the fornal
hearing, and applicable findings of fact in this Recormended O der including:

a. the immteriality of evidence presented

by Petitioner relevant to the issues of |aw

and fact in this proceedi ng;

b. Petitioner's denonstrated unfanmliarity

with relevant | aw and the proper scope of this

pr oceedi ng;

c. Petitioner's repeated attenpts to establish
violations of laws not relevant to this proceeding
i ncluding local |aws and ot her environnenta

| aws;

d. Petitioner's denonstrated inability to

di stingui sh between evi dence and argunent;

e. Petitioner's failure to call material wtnesses



inits own behalf;

f. Petitioner's repeated attenpts to establish

i ssues either by unsworn representations of facts

or by arguing with witnesses during direct and cross
exam nati on; and

g. Petitioner's failure to otherwi se show facts
necessary to sustain the pleadings.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOMVENDED t hat t he Departnment of Environmental Regul ation enter a Fina
Order on the merits issuing the requested permt and awardi ng reasonabl e

attorney's fees and costs in accordance with this Reconmended Order

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 4th day of
April, 1990.

DANI EL MANRY

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 4th day of April, 1990.

APPENDI X

Petitioner has submitted proposed findings of fact. It has been noted
bel ow whi ch proposed findings of fact have been generally accepted and the
par agr aph nunber(s) in the Reconmended Order where they have been accepted, if
any. Those proposed findings of fact which have been rejected and the reason
for their rejection have al so been noted. Although nost of Petitioner's
proposed findings were cast in the formof "fact”, they were in substance
argunent and rejected accordingly.

The Petitioner's Proposed Findings of Fact

Proposed Fi ndi ng Par agr aph Nunber in Recommrended O der
of Fact Nunber of Acceptance or Reason for Rejection
1 Included in part in Finding 1

Fi ndi ngs as to ownership

are rejected as

beyond the jurisdiction

of the undersigned. Finding

as to the late filed exhibit

is rejected as irrelevant.
2-4, 10-12, Rej ected as either irrel evant



16,

5 and 6, 37, 40
42

7, 8, 15

17, 21-29

9, 13, 14, 18-20
30-33, 35 and 36

37(a), 38, 39, 41, 48

20( A)

34
46

47

Respondent, Bur ke,

or not supported by the record.
Rej ect ed as unsupported by

the record.

Rej ected as irrel evant

and i materi al

Rej ected as inmateri al

Rej ected as irrel evant and

i mmaterial except the |ast

sentence is included in Finding 13
Included in Finding 12

Rej ected as not supported by the
record, hypothetical and inmateri al
Rej ected as not established by clear
and convi nci ng evi dence.

has subm tted proposed findings of fact. It has been noted

bel ow whi ch proposed findings of fact have been generally accepted and the

par agr aph nunber (s)

in the Recoomended Order where they have been accepted, if

any. Those proposed findings of fact which have been rejected and the reason
for their rejection have al so been noted.

Respondent . Burke's,

Pr oposed Fi ndi ng
of Fact Nunber

Proposed Fi ndi ngs of Fact

Par agr aph Nunmber in Recomrended O der
of Acceptance or Reason for Rejection

15 and 16 Included in Finding 1
17, 26, 27 Included in Finding 2
18, 48 I ncluded in Findings 15 and 16
19, 30, 31, 42 I ncluded in Finding 13
20, 21, 44 I ncluded in Findings 4 and 14
22, 23, 25, 32 Included in Finding 17
24 I ncluded in Finding 16
25, 36-38 Included in Finding 17
28 I ncluded in Finding 18
29 Included in Finding 3
33 I ncluded in Finding 10
34 I ncluded in Finding 19
35, 39, 43 I ncl uded in Finding 20
40, 41 Included in Finding 11
45-47 and 49 I ncluded in Finding 16
51 and 52 I ncl uded in Findings 6-8
54 Included in Finding 5 and 8
50 and 53 Rej ected as irrel evant and
i mrat eri al
Respondent, DER, has submitted proposed findings of fact. It has been noted

bel ow whi ch proposed findings of fact have been generally accepted and the

par agr aph nunber (s)

in the Recomended Order where they have been accepted, if

any. Those proposed findings of fact which have been rejected and the reason
for their rejection have al so been noted.



The Petitioner's Proposed Findings of Fact

Proposed Fi ndi ng Par agr aph Nunber in Recommrended O der
of Fact Nunber of Acceptance or Reason for Rejection
1 and 2 Included in Findings 1 and 2

3 I ncl uded in Finding 10

4 and 5 I ncluded in Finding 16

6, 9 Included in Finding 2

7 and 8 Included in Findings 9 and 11

10 I ncluded in Finding 13

11 I ncluded in Finding 15

12 I ncluded in Finding 17

13 and 14 I ncluded in Finding 16
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